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Clariant Corporation is a U.S. affiliate of Clariant Ltd., a 
Swiss-based global specialty chemical company, which 
manufactures and markets a wide range of specialty and fine 
chemicals for the pharmaceutical, agrochemical, electronic, 
plastics, paints and coatings, textile, paper, leather, metal, 
household and personal care products and chemical 
processing industries. 
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Meeting Goals 

Begin dialogue with EPA and share information including: 

■ Clariant Pigment Red 144 and Pigment Red 214 (Red 
144/214) manufacturing process at Coventry 

■ Discovery of PCB contamination in Red 144/214 

■ Response actions taken to date 

■ Issues that need to be addressed regarding further actions 

October 14. 2003 

~ Clariant 

Pigment Production 

■ Pigments based on di- and trichloroanilines have the - ~ 
potential to inadvatently generate PCBs __} / tf._ c 

■ Recognized by EPA in TSCA PCB rulemaking ~ 
See 48 FR 50486 (1983) ~ w.,M7'1 ~')tt.1¥\ s -1-0 ~ 

■ Excluded manufacturing process filing covers 
manufacture of di- and trichloroaniline based pigments 

■ The Red 144/214 processes are part of the notification 
under 40 CFR 761.185(a) to EPA made by American 
Hoechst Corporation (now part of Clariant) in 1985 

October 14. 2003 
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TSCA Confidential Business Information ~ Clariant 

Clariant Red 144/214 Pigment Manufacture 

■ These pigments have been made by Clariant at sites 
outside the United States for 10 years 

■ CONFIDENTIAL BUSINESS INFORMATION 

■ CONFIDENTIAL BUSINESS INFORMATION 

October 14, 2003 

~ Clariant 

Clariant Red 144/214 Pigment Manufacture 
Pre-Manufacture Activities 

■ Review of production processes used in Europe 

■ Lab scale production 

■ Intermediate and lab produced product testing 

■ Amounts of PCB in intermediate matched am~!xofJ CB in 
the finished product 1CU ~VJ Sc.~ \ ~'"'

0 
h.r- · - 1 ~ 

■ Conclusion that PCB generation potential is found in the 
diazotization stage and not the condensation reaction 

■ Therefore, testing of intermediate appeared to be appropriate 
control 

- ~ef'l .Q.J-~~' 
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TSCA Confidential Business Information ~ Clariant 

Clariant Red 144/214 Pigment Manufacture 
Basic Process 

Confidential Business Information 

October 14. 2003 

TSCA Confidential Business Information ~ Clariant 

Clariant Red 144/214 Pigment Manufacture 
Historical Data 

■ Batch process used to create commercial lots of 
pigments based on color properties 

■ Confidential Business Information 

October 14. 2003 
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Clariant 

Pigments and Additives Division 
Global Quality Initiative 

~ Clariant 

■ Program designed to globally coordinate QC and analytical data 
on products (0,{_ 6~J Q c...,, ~~y'Ut,,-../ 

■ Protocol considered international guidelines, (EU, USA, Japan, 
France, Austria, Australia, Germany, etc) 

■ Prioritized international products and newl made or introduced 
products D~ ~~lQJ; , ' ,<,.,vJ l/4-1 c..u- ~ 

■ Protocol matrix may include metals, primary aromatic amines, 
aromatic amino sulfonic acid, polychlorinated biphenyls (PCB) 

■ Red 144/214 testing completed in September 2003 ==f@Cv'-'\ Le:-

TSCA Confidential Business Information 

Clariant Red 144/214 Pigment 
Analytical Results 

Confidential Business Information 

0c,obe, 14, 2003 

~ Clariant 

Oclober 14. 2003 
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Initial Responses 

■ Production of Red 144/214 stopped and material 
quarantined 

■ Occupational health and exposure assessment experts 
retained and employees informed of results 

■ Confirmatory sampling and sampling of historical 
batch retains 

■ Customers notified and informed of our engagement 
of Clean Harbors to retrieve product for disposal 

■ Regulatory notifications - EPA and RID EM 

October 14, 2003 

~ C1ariant 

Regulatory Notifications 
EPA Reporting 

■ Clariant made self-report under audit privilege. 

■ Initial notification made to Tony Ellis of OECA at EPA 
Headquarters. 

■ Matter referred to Geraldine Gardner who was contacted by 
telephone and with a follow-up letter. After internal EPA 
consultations, Ms. Gardner recommended that Region 1 would take 
the lead on this issue to coordinate EPA response. 

■ Contacted Ms. Deborah Brown and sent copies of prior 
correspondence with EPA. 

■ Program questions referred to Peggy Reynolds, also at 
Headquarters. October 14. 2003 

KHK 
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~. Clariant 

Regulatory Notifications (cont.) 

RIDEM Reporting 

■ No mandatory reporting was determined to apply to 
RIDEM. 

■ Self-report made for informational purposes to Mr. Jan 
Reitsma, Director of RIDEM. 

■ Follow-up letter sent to Mr. Reitsma. 

October 14. 2003 

~ Clariant 

Evaluation of Production Process Issues 

Process Development Lab proceeding on 3 paths after we identify 
source of PCB formation: 

■ Eliminate by-product that forms free radicals to stop PCB 
formation, or 

■ Add free-radical scavenger to stop free radical formation 
from by-product, or 

■ Minimize PCB formation, prevent PCBs from remaining 
in product, concentrate in still bottoms 

■ This process is being evaluated for product recovery as 
well 

October 14. 2003 
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~ Clariant 

Regulatory Issues and Open Questions 

■ Possibility of reprocessing off-spec material . ?> cL 

■ 40 CFR 761.60(e) - ~3~ ~no\&._D t7L5<\<yl>(L(! 

■ Procedure to obtain EPA approval to reprocess contaminated 
pigment 

■ PCBs will be concentrated in solvent still bottoms and 
incinerated 

■ Transport of inventory at Clariant Mexico back to Coventry site 
for either reprocessing/disposal (40 CFR 761 subpart F) 

October 14. 2003 

KHK 



I. · Purpose 

The purpose of this document is identify potentially significant policy and technical issues for 
consideration by the Listed Metals Advisory Council in their deliberations of pigment specified 
products, as prescribed by Minn. Stat. § 1 l 5A.965 l and Permanent Rules Relating to Listed 
Metals in Specified Products (Minn. R. ch. 7039). For each of the 33 specified products, the 
Council may either (1) recommend that the MPCA Commissioner prohibit all distribution, sale, 
or use of the specified product in Minnesota or (2) decide to make no recommendation to the 
Commissioner, thereby releasing the pigment specified product from the Listed Metals program. 

Decisions and recommendations made by the Listed Metals Advisory Council do not affect any 
federal, state, or other regulations that pertain to the manufacture, use, or distribution of these 
products in Minnesota. 

References _are number in order of appearance and can be found at the end of this document. 

II. Reviewed Products - 33 pigments as shown below 

Company or Association ProdCode Product Name Product ID Product Use 
CLARIANT 5031 Low Temperature Yellow 34 & Red 104 plastics/rubber 
CLARIANT 5032 Higher Temperature Yellow 34 &.Red 104 plastics/rubber 
CPMA 1923 C.I. Pigment Yellow34 lead chromate 
CPMA 1924 C.I. Pigment Red 104 lead chromate 
CPMA 798 C.I. Pigment Yellow35 cadmium 
CPMA 799 C.I . Pigment Yellow 37 cadmium 
CPMA 800 C.I. Pigment Red 108 cadmium 
CPMA 801 C.I. Pigment Orange 20 cadmium 
CPMA 354 C.I . Pigment Blue 36 complex inorganics 
CPMA 356 C.I . Pigment Blue 72 complex inorganics 
CPMA 807 C.I. Pigment Brown 35 complex inorgani~s 
CPMA 808 C.I. Pigment Brown 24 complex inorganics 

CPMA 814 C.I. Pigment Brown 39 complex inorganics 
CPMA 815 C.I. Pigment Brown 33 complex inorganics 

CPMA .816 C.I. Pigment Green 17 complex inorganics 
CPMA 818 C.I . Pigment Green 26 complex inorganics 
CPMA 819 C.I. Pigment Yellow 53 complex inorganics 
CPMA 821 C. I.Pigment Yellow 164 complex inorganics 
CPMA 823 C.I. Pigment Red 233 complex inorganics 
CPMA 826 C.I. Pigment Black 27 complex inorganics 
CPMA 827 C.I. Pigment Black 28 · complex inorganics 

CPMA 828 C.I . Pigment Black 30 complex inorganics 
FERRO CORPORATION 5168 Color Concentrate Dispersions plastics/rubber 

JOHNSON MATTHEY 5023 Ca_dmium Pigments ink,paint,coating 
McKECHNIE 5156 RTP 299 HX Series 48969 & 48991 orange plastics/rubber 
McKECHNIE 5157 S-20902 Lexan 101 R White plastics/rubber 

McKECHNIE 5158 RTP 207 SC - 21088 White plastics/rubber 
McKECHNIE 5159 RTP 699 X 67429 S -.22391 White plastics/rubber 
McKECHNIE 5160 RTP 2101 SC - 20793 White plastics/rubber 

McKECHNIE 5161 SC -22480 PROFAX PD 626 White plastics/rubber 
TECHMER PM 5088 Polyethylene Plastic Concentrates PbCrO4 PM2609E4 plastics/rubber 
TECHMER PM 5089 Polyethylene Plastic Concentrates Pb MoO4 PM 4022E4 plastics/rubber 
TEKNOR COLOR 5087 Metal-containing Pigments plastics/rubber 

2 



III. Summary of Background Information 

A. Environmental impact of the products in Minnesota 

1. Total annual pounds of each listed metal in the products 

Company or Association 
CLARIANT 

CLARIANT 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

CPMA 

FERRO CORPORATION 

JOHNSON MATTHEY 

McKECHNIE 

McKECHNIE 

McKECHNIE 

McKECHNIE 
McKECHNIE 

McKECHNIE 

TECHMERPM 

TECHMER PM 

TEKNOR COLOR 

ProdCode 
5031 
5032 
1923 
1924 
798 
799 
800 
801 
354 
356 
807 
808 
814 
815 
816 
818 
819 
821 
823 
826 
827 
828 
5168 
5023 
5156 
5157 
5158 
5159 
5160 
5161 
5088 
5089 
5087 

1999 Total: 

1998 Total: 

Annual Pb Annual Cd 
29,818 
17,463 

0 
0 
0 
0 
0 
0 
0 
0 
0 
1 
0 
1 
0 
0 
1 
1 
0 
0 
0 
2 
0 
0 
0 
0 
0 
0 
0 
0 

7,808 
2,256 · 

831 

58,182 

42,574 

0 
0 
0 
0 

36 
0 

507 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
6 

7,884 
2,597 

0 
0 
0 
0 
0 
0 
0 

508 

11 ,537 

10,197 

Annual Hg 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

201 

20 

40 

Annual Cr(VI) 
4,773 
3,663 

0 
0 
0 
0 
O · 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
2 
5 
0 
0 
0 
0 
0 
0 
0 

· o 
2,303 
1,171 

208 

12,127 

8,209 

1The 2000 product review report of Teknor Color Company, which was filed with MPCA 
on May 5, 2000, reports the following listed metals use in Minnesota for the last 12 months 
(pounds): lead 833 cadmium 508 mercury 0 hexavalent chromium 208. 
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Of the 33 pigment products, the Color Pigments Manufacturers Association, Inc. {CPMA) filed 
20 pigments on behalf of 13 companies. The CPMA divided their products into three groups: (1) 
lead chromate pigments (ProdCodes 1923 & 1924), (2) cadmium pigments (ProdCodes 789 -
801), and (3) complex inorganic color pigments (remaining 14). None of the complex inorganic 
pigments have listed metals intentionally added to them, but CPMA chose to file them because of 
the potential for incidental introduction of listed metals due to raw material contamination. 

Clariant is not a pigment manufacturer but is a Minnesota manufacturer of outdoor plasticware 
and uses lead chromate pigments Yellow 34 and Red 104. 

Ferro originally had two specified products, Gelcoats and Color Concentrate Dispersions, which 
contain lead chromate pigments and were placed in the "pigment" group. The Color Concentrate 
Dispersions also contain ca~um. However, Ferro felt that the Gelcoats specified products was 
more like paint and requested assignment of the product to a paint group. Therefore, Gelcoats, 
ProdCode 5167, is now in the Paint - Other product group. 

In the 1998 report, Johnson Matthey Ceramics' one pigment introduced 4,489 pounds of 
cadmium into Minnesota. This increased by 76% to 7,884 pounds of cadmium in the 1999 
report. 

In 1998, McKechnie Plastic Components, a Minnesota company, reported 3,967 pounds of 
cadmium used in pigments for their plastic components. This decreased by 35% to 2,597 pounds 
of cadmium for the 1999 report. 

Techmer PM is a compounder of colorants, which sells two polyethylene plastic-encapsulated 
concentrates to the plastic products businesses in Minnesota. One is a lead chromate yellow 
concentrate and the other is a lead molybdate orange concentrate. The combined metal totals 
were 3,044 pounds lead and 898 pounds hexavalent chromium for the 1998 report. The combined 
metal totals for the 1999 report increased 3 to 4-fold to 10,064 pounds oflead and 3474 pounds 
of hexavalent chromium. 

In the 1998report, Technor Color Company filed one pigment product line with individual 
formulations that contained 27 lb. lead, 838 lb. cadmium, 40 lb. mercury, and 7 lb. hexavalent 
chromium into Minnesota. The product is used in the plastic products business of Minnesota . . 
The 1999 metal totals were 831 pounds lead, 508 pounds cadmium, 20 pounds mercury, and 208 
pounds hexavalent chromium. The 2000 product review report of Teknor Color Company, 
which was filed with MPCA on May 5, 2000, reports the following listed metals use in 
Minnesota for the last 12 months (pounds): lead 833, cadmium 508, mercury 0, hexavalent 
chromium 208 . Significantly, the company is no longer using mercury in the pigments 
sold in Minnesota. 

The net change for the entire product group from 1998 reports to 1999 reports were: 

• Lead 
• Cadmium 
• Mercury 
• Hexavalent chromium 

up 37% 
up 13% 

down 100% 
up48% 

to 58,182 pounds 
to 11 ,537 pounds 
to 0 pounds 

to 12,127 pounds 
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EN~RONMENTALPROTECTION 
AGENCY 
[FRL~1) 

Incentives for Self-Policing: Discovery, 
Disclosure, Correction and Prevention 
of Vloladons 

AGENCY: Environmental Protection . 
Agency (EPA). 
ACTlON: Final Policy StatemenL 

SUIINARY: The Environmental Protection 
Agency (EPA) today issu• its final 
policy to enhance protection of human 
health md the environment by 
encouraging regulated entities to 
voluntarily di.scover, and disclose and 
correct violations of environmental 
requirements. Incentives include 
eliminating or substantially reducing 
th~ gravity component of civil penalties 
and not recommending cases for 
aiminal prosecution where specified 
conditions are met, to those who 
voluntarily self-disclose and promptly 
correct violations. The policy also . 
restates EPA's long-standing practice of 
not requesting voluntary aµdit reports to 
trigger enforcement investigations. This 
policy was developed in close · 
consultation with the U.S. Department 
of Justice, states. public interest groups 
and the regulated community, and will 
be applied uniformly by the Agency's 
enforcement program~ 
DATES: This policy is effective·January 
22, 1996. 
FOA FURTHER INFORMATION eotn'ACT: 
Additional documentation relating to 
the development of this policy is . 
contained in the environmental auditing 
public docket.: Documents from the 
docket may be obtained by calling (202) 
260-7548, requesting an index to docket 
#C-94--01, and faxing document 
requests to (202) 260-4400. Houn of 
operation are 8 a.m. to 5:30 p.m., . · 
Monday through Friday, except legal 
holidays. Additional contacts are Robert 
Fentress or Brian Riedel, at (202) 564-
4187. . . 

SUPPLEMENT ARY INFORMATION: 

L Explanation of Policy 

A. Introduction 

The Environmental Protection Agency 
today issues its final policy to enhance -
protection of human health and the
environment by encouraging regulated 
entities to discover voluntarily, discles&, 
correct and prevent violations of federal 
environmental law. Effective 30 days 
from today, where violations are found 
through voluntary environmental audits 
or efforts that reflect a regulated entity's 
due diligence, and are promptly -

disclosed and expeditiousiy cotnllCti!d,. 'May of 1994, the Administrator asked 
EPA will not seek grav · ty-based '«:e. , _ · tfue Office of Enforcemenc and 
non-economic benefit) penaltills and 'U>mplianca Asauronce (OECA) to 
will generally not recommend criminal d etermine whether additional 
prosecution against the regulated .entity. >incentives were needed to encourage 
EPA will reduce gravity-based penaltiea v oluntary disclosure and correction of 
by 75% for violations that are- · ·violations uncovered during 
voluntarily discovered, and llNI environmental audits. 
promptly disclosed and corrected. even EPA began its evaluation with 3 two-
if not found through a formal audit or day public meeting in July of 1994, in 
due diligence. Finally, the policy · . .. -· ·. Washington, D.C.. followed by a two
restates EPA's long-held policy and . - '. · .day meeting in San fomcisco on 
practice to refrain from routin&requesta:.-:,January 19, 1995 with stakeholders from 
for environmental audit reports. . . industry, trade groups, state 

The policy includes important .- . environmental commissioners and 
safeguards to deter inesponaible. · - attorneys general, district attorneys, 
behavior and protect the public arid. ·; public interest organiz.ations and 
enviroam3nL Forexai:nple, in addition professional environmental auditors. 
to promf~ di.--r.Jolt".ue uid exr.-.cfitious : · The Agency also established and 
correction, thr_. p.;~cy ~equiru . :-~ · : maintained a public docket of testimony 
companie.:; to act to pn.vent ~.JC\lffQ!ce presented at these meetings and all 
of the violation and to mnedy any·..::.:: : comment and correspondence. . 
environmental hann which may haw · submitted to EPA by outside parties on 
occurred. Repeated violations or those . this issue. · 
which result in actual harm or may . · In addition to considering opinion 
presant imminent and substantial and information from stakeholders, the 
endangerment are not eligible for relief Agency examined other federal and 
under this policy, imd companies will · state policies related to seU-policing. 
not be allowed to gain fn ,'JCODOmic . , ., · ,elf-diaclosure and correction. The 
advantage over their coruper!tc,kS by Agency also considered relevant surveys 
delaying their investment iu ~-- on auditine practices in the private 
compliance. Corporations ramain . sector. EPA completed the first stage of 
criminally liable for violation.a that this effort with the announcement of an 
result from conscious disregard of their interim policy on April 3 of this year, 
obligations under the law, and which defined conditions under which 
individuals are liable for criminal EPA would reduce civil penalties and 
misamduct. not racommend criminal prosecution for 

The issuance of this policy concludes _ companies that audited, disclosed, and 
EPA's eighteen-month public evaluation corrected violations. 
of the optimum way to encourage Interested parties were asked to 
voluntary seU-policing while preserving submit comment on the interim policy 
fair and effective enforcemenL The by June 30 of this year (60 FR 16875), 
incentives, conditions and exceptions and EPA received over 300 responses 
announced today reflect thoughtful from a wide variety of private and 

-suggestions from. the Department of . · public organizations. (Comments on the 
· Justice, state attorneys general and local interim audit policy are contained in the 
prosecutors, state environmental . : · · Auditing Policy Docltet, hereinafter, 
agencies. the regulated community; and "Docltet''.) Further. the American Bar 
public interest organizations. EPA.. _.. .Aasociation SONREEL Subcommittee 

· believes that it hu found a balanced . . hosted fin days of dialogue with 
and responsible approach, and-will - representatives from the regulated 
conduct a study within tluee y88ff-to industry, states and public interest 
determine the itffectiveness o[~. ·. organizations in June and September of 
policy. . > ..; ,;;..~ this year, which identified options for 
B Publi Proceu . · · · / ,:E< .. , strengthening the interim policy. The 

· c .::c:::· changn to the interim policy 
One of the Environmental Protection announced today reflect insight gained 

Agency's moat important · through comments submitted to EPA, 
responsibilities is ensuring complJ~. the ABA dialogue, and the Agency's 
with federal laws that protect _pub~ practical experience implementing the 
health and safeguard the enviro~ · interim policy. 
Effective deterrence requires ins~g. 
brin!JU:g penalty actions and ~g . . .C. Purposa 
compliance and remediation of harm: - This policy is designed to encourage 
But EPA realizes that achievine ~ ~?. . · · greater compliance with laws and 
compliance also requires the . .:. ,. regulations that protect human health 
cooperation of thousands of bw.in;iesea and the environment. It promotes a 
and other regulated entities subject-tD!r higher standard of sell-policing by 
these requirements. Accordingly, iii_~ - waiving gravity-based penalties for 

' -·= :~ 
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violatiom ~ are promptly disclosed a ~Ilance management program that 
and corrected, and which were meets-the criteria for due diligence in 
discoverlld through voluntary audits or Section B of the policy. • 
compliance management systems that Gravity-based penalties (defined in 
demonstrate due diligence. To further ~:8 of the policy) generally reflect 
promote compliance. the.policy reduces- the:wrioumess of the violator's 
gravity-hued penalties by 75% for any bebavfOi. EPA has elected to waive such 
violatiCll voluntarily discovered and ~ -~~ts.for violations discovered 
promptly disclosed and corrected, even throllgl,::due diligence or environment.al 
.if not found through an audit or au«Y\a, recognizing that these voluntary 
co~liaoce management system. · ·-· · eff~-:-play a aitical role in protecting 
· · A's enfon::ament program provides · human)1ealth and the environment by 
a strong incentive for responsible · · · identify~g. correcting and ultimately 
behavior by imposing stiff sanctions for preventin_ ·_ a violations. All of the_ · 

Gravity-based penalties will be · 
reduced 75% only where the company 
meets all conditions in.Sections 0(2) 
through 0(9). EPA has eliminated 
language from the interim policy 
indicating that penalties may be 
reduced "up to" 75% where "most" 
conditions are met, because the Agency . 
believes that all of the conditions in 
0(2) through 0(9) are reasonable and 
essential to achieving compliance. This 
change also responds to requests for · 
greater clarity and predictability. 

noncomp,,__ r--~ t has er 3. No Recommendations for Criminal 
...... 09 . ..... orcemen conditions set forth in Section 0, which Prosecution . 

contributed to the dramatic e~on . include ptompt diacl~ and · _ 
of environmental auditing measured in expeditious correction. must be satisfied EPA has never nic:ommended criminal 
numeroua recant surveys. For example, _ for ~v(fy~based penalties to be waived.· prosecution of a regulated entity based 
more than 90._, of the corporate - •"'- · · li · on voluntary diaclosure of violations 
raspondelitl to a 1995 Price-Waterhouae As in._µ>IJ interim po ·cy, EPA reterves discovered through audits and disclosed 
survey who condud audits said that one· the ri~ to collect any economic bene!lt to the government before an 

f th th did 
that may_ have been realized a, a result . . 

o e reuons f1Y • so was to find of noncompliance even where _ mvestigation _was already under w'!-Y ·. 
and cmnct violations before they were ·_ . - all th di . . Thus, EPA will not recommend cnmmal 
found by government inspectors. (A com~• meet .0 er con tions of · -pro88CUtiOD for a regulated entity that 
copy of the Prlce-Waterbome ~ey is the policy. Econonuc benefit may be - uncoven violations through · · . 
contained in the Docket u document · waiv~- however, w~lll'! the Agency · environmental audits or due diligence, 
·vm-A~78.) detenmnes ~t ~ is uwgnificanL · promptly discl0181 and expeditiously 

At the same time, because government · After co~denng public co~ent._. correcta those violations, and meets all · 
l'1ISOUl'al are limited, maximum EPA has decided t~ retain the· diaaetion other conditions of Section D of the 
compliance cannot be achieved without to recover eco~ouuc ':>9Deflt f~ two poll~- _ ·· . 
activa efforts by the regulated reuona. First, !' provides an mcentiYe This policy is limited to good adors, 
communityto-police them•lv•. More to c~mply on time. Taxpayers expect to and tharefore has important limitations. 
than hall of the respondents to the same pay mtermt or I penalty fee if the~ tax It will not apply, for ~ple, where 
1995 Price-Waterhouse survey said that payments are late; the ~e.prinaple corporate officials are consciously 
they would expand-environmental should appl_y ~ corporations that ~ve - involved in or willfully blind to 
auditing in exchange for reduced delayed .th!U' mvestment in compliance. violations, or conceal or condone 
penalti• for violations discovered and Second;~R is fair ~use it pro~ects noncompliance. Since the regulated 
coincted. While many companies respoDSJble companies from bemg entity must satisfy all ·of the conditions 
already audit or have compliance undercut by their noncomplying of Section 0 of the policy, violations _ 
management programs, EPA believes competitors, thereby -preserving a lev~l that caused_ serious harm or which may 
that the.incentives offered in this policy playing field. The concept of ~venng p0l8 imminent and substantial 
will improve the frequency and quality econo~~ benefit wu supported in· endangerment to human health or the 
of these self-monitoring efforts. public comments by many stakeholders, environment are not covered by this 

. . , -.-. _ including industry representatives (see.- policy. Finally, EPA reserves the right to 
D. Incentives for Self-Pol,cmg e.g., Doclcet, D-F-39, D-:-f'-28, and D-F- recommend prosecution for the airninal 

Section C of EPA's policy identifies 18). ~~- · conduct of any culpable individual. 
· the major incentives that EPA will _ 2 1ii°~uction of Gravity . · Even where all of the conditions of 
provide to encourage self-policing, self- · ---::: _ · this policy are not met, however, it is 
disclosure, and prompt self-correction. The policy appropriately limits the important to remember that EPA may 
These include not seeking gravity-based compl~:waiver of ~vity-bued civil decline to recommend prosecution of a 
civil penalties or reducing them by pena~ to companies that meet the · company or individual for many other 
75% , declining to recommend criminal higher standard of environmental reasons under other !,gency 
prosecution for regulated entities that · auditintf or systematic compliance - enforcement policies. _For example. the 
self-police, and refraining from routine management. However, to provide . Agency may.decline to recommend 
requests for audits. (As noted in Section additional encouragement for the kind prosecution where there is no 

· C of the policy, EPA has refrained from · of self-policing that benefits the public, significant harm or culpability and the · 
making routine requests for audit · gravity-:.bued ~nalties will be reduced individual or corporate defendant has · 
reports since isswmce or its 1986 policy by 75%· for a ~olation that ia - cooperated fully. · 
on environmental auditing.) voluntarily discovered, promptly . Where a company has met the · 

. . . . . disclosed and expeditiously corrected, conditions fur avoiding a 
1. Ehnunating Gravity-Based Penalti• even if it was not found through an recommendation for criminal 

Under Section C(l) of the policy, EPA environmental audit and the company prosecution under this policy, it will 
will not seek gravity-based penalties for. cannot document due diligence. EPA not face any civil liability for gravity-

. violations found through auditing that expects that this will encourage · based penalties. That is because the 
are promptly disclosed and corrected. companies to come forward and work same conditions for discovery, 
Gravity-based penalties will also be with the Agency to resolve disclosure, and correction apply in both 
waived for violations found through any environtnental problems and begin to cases. This represents a clarification of 
documented procedure for self-policing, develoe:_a!l effective compliance the interim policy, not a substantive 
where the company can show that it bu manag~t program.· · change. 

- :~~ ... _ -
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_ 4. No Routine Requests for Audits 

EPA is reaffirming its policy, in effect 
since 1988, to refrain from routine 
requests for audits. Eighteen months of 
public testimony and debate have 
produced no evidence that the Agency 
has deviated, or should deviate. from 
this policy. 

If the Agency has independent 
evidence of a violation, it may seek 
information needed to establish the ' 
extent and nature of the problem and 
the degree of culpability. In general, 
however, an audit which results-in 
prompt correction clearly will reduce 
liability, not expand it. Furthennore, a 
review of the criminal docket did not 
reveal a single criminal prosecution for · 
violations discovered as a result of an 
audit self-cijsclosed to the governmenL 

E. Conditions 

Section D describes the nine 
conditions that a regulated entity must 
meet in order for the Agency not to seek 
(or to reduce) gravity-based penalties 
under tha policy. As expJa.ined in. tha 
Summary above, regulated entities that 
meet all nine conditions will not face 
gravity-hued civil penalties, 1lild will 
generally not have to fear criminal 
prosecuti00- Where the regulated entity 
meets all of the conditions except the 
first (D(1)), EPA will reduce gravity
based penalties by 75%. · 

1. Ducovery of the Violation Through 
an Environmental Audit or Due 
Diligence 

Under Section D{1), the violation 
must have been discovered through 
either (a) an environmental audit that is 
systematic, objective, and periodic as 
defined in the 1988 audit policy, or (b) . 
a documented, systematic procedure or 
practice which reflects the regulated . :: 
entity's due diligence in preventing. · . 
detecting, and correcting violations. The 
interim policy provided full credit for · 
any violation found through "voluntary 
self-evaluation," even if the evaluation 
did not constitute an audit In· order to 
receive full credit under the final policy, 
any self-evaluation that is not an audit 
must be part of a "due diligence" 
program. Both ''environmental audit" -
and "due diligence" are defined in 
Section B of the policy. . 

Where the violation is discovered 
through a "systematic procedure or 
practice" which is not an audit. the 
regulated entity will be asked to 
document how its program reflects the 
criteria for due diligence as defined in 
Section B of the policy. These criteria, 
which are adapted from existing codes 
of practice such as the 1991 Criminal 
Sentencing Guidelines, were fully 

discussed during the ABA dialogue. The and violations discovered through a 
criteria are flexible enough to compliance audit required to be 
accommodate different types and siz& performed by tha terms of a consent 
of businesses. The Agency recognizes ,order or settlement agreemenL 
that a variety of complfance The final policy generally applies to 
management programs may develop 'llilY violation that is voluntarily 
under the due diligence criteria, and discovered, regardless or whether the 
will 11!8 its review under this policy to violation is required to be reported. This 
determine whether basic criteria have definition responds to comments 
been met. . . pointing out that reporting requirements 

Compliance management programs are extensive, and that excluding them 
which train and motivate production from the policj's ~ope would severely 
staff to prevent, detect and correct limit the incentive for self-policing (see, 
violations on a daily basis are a valuable e.g., II~-48 in the Docket). . 
complement to periodic auditing. The The Agency wishes to emphasize that 
policy is responsive to the integrity of federal environmental 
recommendations received during Jaw depends upon timely and accurate 
public comment and from the ADA " reporting. The public relies on timely 
dialogue to give compliance ·-~;p and accurate reports from the regulated 
management efforts which meet th.- community, not only to measure 
criteria for due diligence the sam& . · _ compliance but to evaluate h•lth or 
penalty reduction offered for · - . environmental risk and gauge progress 
environmental audits. (See, e.g.. ll-F- . in reducing pollutant loadings. EPA 
39, Il-E-18, and II-G-18 in th•Docket.) expects the policy to encourage the kind 

EPA may require u a condition of of vigorous self-policing that will serve · 
penalty mitigation that a descripti9n of these objectives, and not to provide an 
the regulated entity's due diligence · 8XCU98 for delayed reporting. Where 
efforts be made publicly available. The violations of reporting requirements are 
Agency added this provision in ·. voluntarily discovered. they must be 
response to sugestion.s from · . · promptly reported (u discussed below). 
environmental groups. and believes that Where a failure to report results in · 
the availability of such information will imminent and substantial endangennent 
allow the public to judge the adequacy or serious harm, that violation is not 
of compliance management systems, covered under this policy (see 
lead to enhanced compliance, and foster Condition 0(8)). The policy also 
greater public trust in the integrity of requires the regulated entity to prevent 
compliance management systems. recurrence of the violation, to ensure 

that noncompliance with reporting 
2. Voluntary Discovery and Prompt requirements is not repeated. EPA will" 
Disclosure closely scrutin.iza the effect of the policy 

Under Section D(2) of the final policy, in furthering the public interest in 
the violation must have been identified timely and accurate reports from the 
voluntarily, and not through a . 1"8jlU].ated Community. 
monitoring. sampling. or auditing lJnder Section 0(41, disclosure of the 
procedure that is required by statute,. violation should be made within 10 
regulation, permit, judicial or days of its discovery, and in writing to_ 
administrative order, or consent EPA. Where a statute or regulation · 
agreement Section D{4) requires that · : n,qui.ras reporting be made in less than 
disclosure of the violation be prompt 10 days. diaclosure should be made 
and in writing. To avoid confusion and within the time limit established by law_ 
respond to state requests for greater Where reporting within ten days is not 
clarity, disclosures under this poUcy practical because the violation is . . 
should be made to EPA. The Agency complex and compliance cannot be-
will work. closely with states in-' :-; determined within that period. the 
implementing the policy. . -tE. • . Agency may aa:apt later disclosures if 

The requirement that discovery.of the · the cin:umatances do not present a 
violation be voluntary is consist~with · serious threat and the regulated entity 
proposed federal and state bills which . meets.its burden of showing that the 
would reward those discoveries that the additional time wu needed to · 
regulated entity.can legitimatel~ determine compliance status. . 
attribute to its own voluntary e~ This condition recognizes that it is · 

The policy gives three specific~ critical for EPA to get timely reporting 
examples of discovery that woul~)iot be of violations in order that it might have 
voluntary, and therefore would l_!.o~,be clear notice of the violations and the 
eligible for penalty mitigation: _::-;::. opportunity to respond if necessary. as 
emissions violations detected through a well as an accurate picture of a given 
required continuous emissions monitor, facility 's compliance record. Promp~ 
violations of NPOES discharge limi~ disclosure is also evidence of the 
found through prescribed monitq_~B• regulated entity's good faith in wanting -

•. -: .;.;.:~ .. r 

--~ 
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to achieve or return to compliance as 
soon as possible. 

In the final policy. the Agency has 
added the words, "or may have 
occurred," to the sentence. "The 
regulated entity fully discloses that a 
specific violation has occurred, or may 
have occurred • • • ." This change. 
which was made in response to 
comments received, clarifies that where 
an entity has some doubt about the 
existence of a violation, the 
recommended course is for it to disclose 
and allow the regulatory authorities to 
make a definitive determination. 

In general, the Freedom of 
Information Act will govern the 
Agency's release of disclosures made 
pursuant to this policy. EPA will, 
independently of FOIA. make publicly 
available any compliance agreements 
reach,cl under the policy (see Section H 
of the policy}, as well as descriptions of 
due diligence programs submitted under 
Section 0 .1 of the Policy. Any material 
claimed to be Confidential Business 
Information will be treated in 
accordance with EPA regulations at 40 
C.F.R Part 2. 

3. Discovery and Oisclosun, 
Independent of Government or Third 
Party Plaintiff 

Under Section 0(3). in order to be 
"voluntary", the violation must be 
identified and disclosed by the 
regulated entity prior to: the 
commencement of a federal state or 
local agency inspection. investigation, 
or information request: notice of a 
citizen suit: legal complaint by a third 
party: the reporting of the violation to 
EPA by a "whistleblower" employee; 
and imminent discovery of the violation 
by a regulatory agency. 

This condition means that regulated 
entities must have taken the initiative to 
find violations and promptly report 
them, rather than reacting to knowledge 
of a pending enforcement action or 
third-party complaint This concept was 
reflected in the interim policy and in 
federal and state penalty immunity laws. 
and did not prove controversial in the 
public comment process. 

4. Correction and Remediation 
Section 0(5) ensures that, in order to 

receive the penalty mitigation benefits 
available under the policy, the regulated 
entity not only voluntarily discovers 
and promptly discloses a violation, but 
expeditiously corrects. it , remedies any 
harm caused by that violation 
(including responding to any spill and 
carrying out any removal or remedial 
action required by law), and 
expeditiously certifies in writing to 
appropriate state. local and EPA 

authorities that violations have been 
corrected. It also enab les EPA to ensure 
that the regulated entity will be publicly 
accountable for its commitments 
through binding written agreements, 
orders or'consent decrees where 
necessary. 

The final policy requires the violation 
to be corrected within 60 days, or that 
the regulated entity provide written 
notice where violations may take longer 

· to correct. EPA recognizes that some 
violations can and should be corrected 
immediately, while others (e.g., where 
capital expenditures are involved), may 
take longer than 60 days to correct. In 
all cases, the regulated entity will be 
expected to do its utmost to achieve or 
return to compliance as expeditiously as 
possible. 

Where correction of the violation 
depends upon issuance of a permit 
which has been applied for but not 
issued by federal or state authorities, the 
Agency will, where appropriate, make 
reasonable efforts to secure timely 
review of the perm.it 

5. Prevent Recurrence 
Under Section 0(6), the regulated 

entity must agree to take steps to 
prevent a recurrence of the violation, 
including but not limited to 
improvements to its environmental 
auditing or due diligence efforts. The 
final policy makes clear that the 
preventive steps may include . 
improvements to a regulated. entity's 
environmental auditing or due diligence 
efforts to prevent recurrence of the 
violation. 

In the interim policy, the Agency 
required that the entity implement 
appropriate measures to prevent a 
recurrence of the violation, a 
requirement thaf operates prospectively. 
However, a separate condition in the 
interim policy also required that the 
violation not indicate "a failure to take 
appropriate,steps to avoid repeat or 
recurring violations"-a requirement 
that operates retrospectively. In the 
interest of both clarity and fairness, the 
Agency has decided for purposes of this 
condition to lceep the focus prospective 
and thus to require only that steps be 
taken to prevent recurrence of the 
violation after it has been disclosed. 

6. No Repeat Violations 
In response to requests from 

commenters (see, e.g., ll-F-39 and Il-C-
18 in the Doclcet), EPA has established 
"bright lines" to determine when 
previous violations will bar a regulated 
entity from obtaining relief under this 
policy. These will help protect the 
public and responsible companies by 
ensuring that penalties are not waived 

for repeat offenders. Under condition 
0(7), the same or closely-related 
violation must not have occurred 
previously within the past three years at 
the same facility, or be part ofa pattern 
of violations on the regulated entity's 
part over the past five years. This 
provides companies with a continuing 
incentive to prevent violations, without 
being unfair to regulated entities 
responsible for managing hundreds of 
facilities. It would be unreasonable to 
provide unlimited amnesty for repeated 
violations of the same requirement 

The term "violation" includes any 
violation subject to a federal or state 
civil judicial or adminfstrative order, 
consent agreement, conviction ot plea 
agreement Recognizing that minor 
violations are sometimes settled without 
a formal action in court, the term also 
covers any act or omission for which the 
regulated. entity has received a penalty 
reduction in the past. Together, these 
conditions identify situations in which 
the regulated community lias had clear 
notice of its noncompliance and an 
opportunity to correct. 

7. Other Violations Excluded 
Section 0(8) makes clear that penalty 

reductions are not available under this 
policy for violations that resulted in 
serious actual harm or which may have 
presented an imminent and substantial 
endangerment to public health or the 
environment. Such events indicate a 
serious failun, (or absence) of a self
policing program, which should be 
designed to prevent such risks. and it 
would seriously undermine deterrence 
to waive penalties for such violations. 
These exceptions are responsive to 
suggestions from public interest 
organizations, as well .as other 
com.menters. (See, e.g., II-F-39 and II
G-18 in the Doclcet.) 

The final policy also excludes penalty 
reductions for violations of the specific 
terms of any order, consent agreement, 
or plea agreement. (See, II-E-60 in the 
Doclcet.) Once a consent agreement has 
been negotiated, there is little incentive 
to comply if then, are no sanctions for 
violating its specific requirements. The 
exclusion in this section applies to 
violations of the terms of any response, 
removal or remedial action covered by 
a written agreement 

8. Cooperation 
Under Section 0(9), the regulated 

entity must cooperate as required by 
~A and provide information necessary 
to determine the applicability of the 
policy. This condition is largely 
unchanged from the interim policy. In 
the final policy, however, the Agency 
has added that "cooperation" includes 



66710 Federal Register / Vol. 60, No. 246 / Friday, December 22, 1995 / Notices 

assistance in determining the facts of 
a,:iy related violations suggested by the 
disclosure, as well as of the disclosed 
violation itself. This was added to allow 
the agency to obtain information about 
a,:iy violations indicated by the • 
disclosure, even where the violation is 
not_ initially identified by the regulated • 
entity. 

F. Opposition to Privilege 
The Agency remains firmly opposed 

to the establishment of a statutory 
evidentiary privilege for environmental 
audits for the followinij reasons: 

1. Privilege, by defirution. invites 
secrecy, instead of the openness needed 
to build public trust in industry's ability 
to self-police. American law reflects the 
high value that the public places on fair 
access to the facts. The Supreme Court, 
for example, has said of privileges that, 
"(w)hatever their origins, these 
exceptions to the demand for every 
man's evidence are not lightly created 
nor expansively construed. for they are 
in derogation of the search for truth." 
United Statas v. Nixon, 418 U.S. 683 
(1974). Federal courts have 
unanimously refused to recognize a 
privilege for environmental audits in the 
context of government investigations. 
See. e.g., Unitsd States v. Dextf!T, 132 
F.R.D. 8, 9-10 [!).Conn. 1990) 
(application of a privilege "would 
effectively impede (EPA'sl ability to 
enfon:e the Clean Water Act, and would 
be contrary to stated public policy.") 

2. Eighteen months have failed to 
produce any evidence that a privilege is 
needed. Public testimony on the interim 
policy confirmed that EPA rarely uses 
audit reports as evidence. Furthermore. 
surveys demonstrate that environmental 
auditing has expanded rapidly over the 
past decade without the stimulus of a 
privilege. Most ·recently, the 1995 Price 
Waterhouse survey found that those few 
large or mid-sized companies that do 
not audit generally do not perceive any 
need to; concern about confidentiality 
ranked as one of the least important 
factors in their decisions. 

3. A privilege would invit!t 
defendants to claim as "audit" material 
almost any evidence the governm~t 
needed to establish a violation or 
determine who was responsibilr. For 
example, most audit privilege bills 
under consideration in federal and state 
legislatures would arguably protect 
factual information-such as health 
studies or contaminated sediment 
data-and not just the conclusions of 
the auditors. While the government 
might have access to required 
monitoring data under the law, as some 
industry commenters have suggested, a 
privilege of that nature would cloak 

underlying facts needed to determine 
whether such data were accurate. 

4. An audit privilege would breed 
litigation. as both parties struggled to 
determine what material fell within its 
scope. The problem is compounded by 
the lack of any clear national standard 
for audits. The "in camera" (i.e., non
public) proceedings used to resolve 
these disputes under some statutory 
schemes would result in a series of 
time-consuming, expensive mini-trials. 

5. The Agency's policy eliminates the 
need for any privilege as against the 
government. by reducing civil penalties 

. and criminal liability for those 
companies that audit, disclose and 
comict violations. The 1995 Price 
Waterhouse survey indicated that 
companies would expand their auditing 
programs in exchange for the kind of 
incentives that EPA provides in its 
policy. 

6. Finally, audit privileges are 
strongly opposed by the law 
enforcement community, including the 
National District Attorneys Association. 
as well as by public interest groups. 
(See. ·e.g., Docket. II-C-21, ll-C-28, II
C-52, IV-G-10, II-C-25. II-C-33, II-C-
52, II-C-48, and II-G-13 th.rough II-G-
24.) 

G. Effect on States 

The final policy reflects EPA's desire 
to develop fair and effective incentives 
for self-policing that will have practical 
value to states that share responsibility 
for enforcing federal environmental 
laws. To that end, the Agency has 
consulted closely with state officials in 
developing this policy, th.rough a series 
of special meetings and conference calls 
in addition to the extensive opportunity 
for public comment As a result, EPA 
believes its final policy is grounded in 
common-sense principles that should 
prove useful in the development of state 
programs and policies. 

As always, states are encouraged to 
experiment with different approaches 
that do not jeopardize the fundamental 
national interest in assuring that 
violations of federal law do not threaten 
the public health or the environment, or 
make it profitable not to comply. The 
Agency remains opposed to state 
legislation that does not include these 
basic protections, and reserves its right 
to bring independent action against 
regulated entities for violaUons of 
federal law that threaten human health 
or the environment, reflect criminal 
conduct or repeated noncompliance. or 
allow one company to make a 
substantial profit at the expense of its 
law-abiding competitors. Where a stat& 
has obtained appropriate sanctions 

needed to deter such misconduct, there 
is no need for EPA action. 

H. Scope of Policy 

EPA has developed this document as 
a policy to guide settlement actions. 
EPA employees will be expected to 
follow this policy. and the Agency will 
take steps to assure national consistency 
in application. For example, the Agency 
will make public any compliance 
agreements reached under this policy, 
in order to provide the regulated · 
community with fair notice of decisions 
and greater accountability to affected 
communities. Many in the regula!ed 
community recommended that tlie 
Agency convert the policy into a 
regulation because they felt it might 
ensure greater consistency and 
predictability. While EPA is ta.Icing steps 
to ensure consistency and predictability 
and believes that it will be succassful, 

- the Agency will consider this issue and 
will provide notice if it determines that 
a rulemaking is appropriate. 

IL Statement of Policy: Incentives for 
Self-Policing 

Disc~ry. Disclosure, Correction and 
Prevention 

A. Purpose 

This policy is designed to enhance 
protection of human health and the 
environment by encouraging regulated 
entities to voluntarily discover. disclose. 
correct and prevent violations of federal 
environ.mental requirements. 

8. Definitions 

. For purposes of this policy. the 
following definitions apply: 

"Environmental Audit" has the 
definition given to it in EPA's 1986 
audit policy on environmental auditing. 
i.e .• "a systematic, documented, 
periodic and objective review by 
regulated entities of facility operations 
and practices related to meeting 
environmental requirements." 

" Due Diligence" encompasses the 
regulated entity's systematic efforts, 
appropriate to the size and nature of its 
business. to prevent. detect and correct 
violations through all of the following: 

(a) Compliance policies, standards 
and procedures that identify how 
employees- and agents are to meet the 
requirements of laws, regulations, 
permits and other sources of authority 
for environmental requirements~ 

(b) Assignment of overall 
responsibility for overseeing compliance 
with policies, standards, and 
procedures, and assignment of specific 
responsibility for assuring compliance 
at each facility or operation; 

·-~ 
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(cl Mechanisms for systematically 
assuring that compliance policies, 
standards and procedures are being 
corried out, including monitoring and 
auditing systems reasonably designed to 
detect and correct violations, periodic 
evaluation of the overall performance of 
the compliance management system. 
and a means for employees or agents to 
report violations of environmental 
requirements without fear of retaliatian; 

(d) Efforts to communicate effectively 
the regulated entity's standards and 
procedW'8S to all employees and other 
agents; 

(e) Appropriate incentives to · 
managers and employees to perform in 
accordance with the compliance 
policies, standards and procedures, 
including consistent enforcement 
through appropriate disciplinary 
mechanisms; and 

(f) Procedures for the prompt and 
appropriate correction of any violations, 
and any necessary modifications to the 
regulated entity's program to prevent 
future violations. · 

"Environmental audit report" means 
the analysis, conclusions, and 
recommendations resulting from an · 
environmental audit, but does not 
include data obtained in, or testimonial 
evidence concerning, the environmental 
audit. 

"Gravity-based penalties" are that 
portion of a penalty over and above the 
economic benefit., i.e .. the punitive 
portion of the penalty, rather than that 
portion representing a defendant's 
economic gain from non-compliance. 
(for further discussion of this concept, 
see "A Framework for Statute-Specific 
Approaches to Penalty Assessments", 
#GM-22, 1980, U.S. EPA General 
Enforcement Policy Compendium). 

"Regulated entity" means any entity, 
including a federal, state or municipal 
agency or facility, regulated under 
federal environmental lawL 

C. Incentives for Self-Policing 

1. No Gravity-Based Penalties 

Where the regulated entity establishes 
that it satisfies all of the conditions of . 
Section D of the policy, EPA will not 
seek gravity-based penalties for 
violations of federal environmental 
requirements. 

2. Reduction of Gravity-Based Penalties 
by 75% 

EPA will reduce gravity-based 
penalties for violations of federal 
environmental requirements by 75% so 
long as the regulated entity satisfies all 
of the conditions of Section 0(2) 
through 0(9) below. 

•,..-; , 

3. No Criminal Recommendations 

(al EPA will not recommend to the 
Department of Justice or other 
prosecuting authority that criminal 
charges be brought against a regulated 
entity where EPA determines that all of 
the conditions in Section D are satisfied, 
so long as the violation does not 
demonstrate or involve: 

(il a prevalent management 
philosophy or practice that concealed or 
condoned environmental violations; or 

(ii) high-level corporate officials' or 
managers' conscious involvement in, or 
wiJlful blindness to, the violations. 

(b) Whether or not~ refers the · 
regulated entity for criminal prosecution 
under this section, the Agency reserves 
the right to recommend prosecution for 
the criminal acts of individual managers 
or employees under existing policies 
guiding the exercise of enforcement 
discretion. 

4. No Routine Request for Audits · 
EPA will not request or use an · 

environmental audit report to initiate a 
civil or criminal investigation of the 
entity. For example, EPA will not 
request an environmental au<iit report in 
routine inspections. If the Agency has 
independent reason to believe that a· 
violation has occurred, however, EPA 
may seelc any infonnation relevant to 
identifying violations or determining 

· liability or extent of harm. 

D. Conditions 

1. Systematic Discovery 
The violation was discovered through: 
(a) an environmental audit; or 
(b) an objective, documented, 

systematic procedure or practice 
reflecting the regulated entity's due 
diligence in preventing, detecting, and 
correcting violations. The regulated 
entity must provide accurate and 
complete documentation to the Agency · 
as to how it exercises due diligence to 
prevent, detect and correct violations 
according to the criteria for due 
.diligence outlined in Section B. EPA 
may require as a condition of penalty · 
miti~tion that a description of the 
regulated entity's due diligence effom 
be made publicly available. 

2. Voluntary Discovery 
The violation was identified 

voluntarily, and not through a legally 
mandated monitoring or sampling 
requirement prescribed by statute, 
regulation, pennit, judicial or 
administrative order, or consent 
agreement For example, the policy does 
not apply to: 

(a) emissions violations detected 
through a continuous emissions monitor 

,!or alternative monitor established in a 
_permit) where any such monitoring is 
required; 

(b) violations of National Pollutant 
Discharge Elimination System (NPDES) 
-discharge limits detected through 
requi~ samplin~-or monitoring; 

(cl violations discovered through a 
compliance audit required to be 
performed by the terms of a consent 
order or settlement agreement. . 

3. Prompt Disclosure 
The regula~ed entity fully discloses a 

specific violation within 10 days (or 
such shorter period provided by law) 
after it has discovered that the violation 
bu occurred, or may have occurred, in 
writing to EPA; . 

4. Diaco~ry and Disclosure 
IndependentofGovemmentorThird 
Party_ Plaintiff 

Th• violation must aiso be identified 
and disclosed by the regulated entity 
prior to: 

(a) the commencement of a federal, 
state or local agency inspection or 
investigation, or the issuance by such 
agency of an information request to the 
regulated entity; 

(b) notice of a citizen suit; 
(c) the filing of a complaint by a third 

'cZ:the rep~rting of the violation to 
EPA (or other government agency) by a 
"whistleblower" employee, rather than 
by one authorized to spea.k on behalf of 
the regulated entity; or 

(e) imminent discovery of the 
violation by a regulatory agency; 

5. Correction and Remediation 
The regulated entity corrects the 

violation within 60 days, certifies in 
writing that violations have been 
corrected, and takes appropriate 
measures as detennined by EPA to 
remedy any environmental or human 
harm due to the violation. If more than 
60 days will be needed to correct the 
violation(s), the regulated entity must so 
notify EPA in writing before the 60-day 

· period has passed. Where appropriate, 
EPA may require that to satisfy 
conditions 5 and 6, a regulated entity 
enter into a publicly available written . 
agreement, administrative consent order 
or judicial consent deaee, particularly · 
where compliance or remedial measl.lJ'8S 
are complex or a lengthy schedule for 
attaining and maintaining compliance 
or remediating harm is required; 

6. Prevent Recurrence 
The regulated entity llgrees in writing 

to take steps to prevent a recurrence of 
the violation, which may include 
improvements (o its environmental 
auditing or due diligence efforts; 



68712 Federal Register / Vol. 60, No. 246 / Friday, ,December '22, 1995 / Notices 

7. No Repeat Violations 
The specific violation (or closely 

related violation) has not occurred 
previously within the past three years at 
the same facility, or is not part of a 
pattern of federal, state or local 
violations by the facility's parent 
organization (if any). which have 
occurred within the past five years. For 
the purposes of this section, a violation 
is: · 

(a) any violation of federal. state or 
local environmental law identified in a 
judicial or administrative order, consent 
asreement or order, complaint, or notice 
of violation, conviction or plea 
agreement; or 

(b) any act or omission for which the 
regulated entity has previously received 
penalty mitigation from EPA or. a state 
or local agency. 

8. Other Violations Excluded 
The violation is not one which (i) 

resulted in serious actual harm, or may 
have presented an imminent and 
subst:antial endangerment to, human 
h•lth or the environment, or (ii) 
violates the specific terms of any 
judicial or administrative order, or 
consent asreemenL 

9. Cooperation 
The regulated entity cooperates as 

requested by EPA and provides such 
information as is necessary and 
n,quested Qy EPA to determine 
applicability of this policy. Cooperation 
includes, at a minimum, providing all 
requested documents and access to 
employees and assistance in 
investigating the violation, any 
noncompliance problems related to the 
disclosure, and any environmental 
consequences related to the violations. 

E. Economic Benefit · 
EPA will retain its full discretion to 

recover any economic benefit gained as 
a result of noncompliance to preserve a 
" level playing field" in which violators 
do not gain a competitive advantage 
over regulated entities that do comply. 
EPA may forgive the entil'9 penalty for 
violations which meet conditions 1 
through 9 in section D and, in the 
Agency's opinion, do not merit any 
penalty due to the insignificant amount 
of any economic benefit. 

F. Effect on State Law, Regulation or 
Policy 

EPA will work closely with states lo 
encourage their adoption of policies tha 
reflect the incentives and conditions 
outlined in this policy. EPA remains 
firmly opposed to statutory 
environmental audit privileges that 
shield evidence of environmental 
violations and undermine the public's 
·right to lcnow, as well as to blanket 
immunities for violations that reflect 
criminal conduct, present serious 
thnats or actual harm to health and the 
environment, allow ooncomplying 
companies to gain an economic 
advantage over their competitors, or 
reflect a repeated failure to comply with 
federal law. EPA will work with states 
to address any provisions of state audit 
privilege or immunity laws that are 
inconsistent with this policy, and which 
may prevent a timely and appropriate 
response to _significant environmental 
violations. The Agency reserves its right 
to take necessary actions to protect 
public health or the environment by 
enforcing against any violations of 
federal law. 

G. Applicability 

(1) This policy applies to the 
assessment of penalties for any 
violations under all of the federal 
environmental statutes that EPA 
administers, and supersedes any 
inconsistent provisions in media
specific penalty or enforcement policies 
andEPA's 1986 Environmental 
Auditing Policy StatemenL 

(2) To the extent that existing EPA 
epforcement policies are not 
inconsistent, they will continue to apply 
in conjunction with this policy. 
However, a regulated entity that has 
received penalty mitigation for 
satisfying specific conditions under this 
policy may not receive additional 
penalty mitigation for satisfying the 
same or similar conditions under other 
policies for the same violation(s). nor 
will this policy apply to violations 
which have received penalty mitigation 
under other policies. 
- (3) This policy sets forth factors for 
consideration that will guide the 
Agency in the exercise of its 
prosecutorial discretion. It states the 

Agency's views as to the proper 
allocation of its enforcement resources. 
The policy is not final agency action. 
and is intended as guidance. It does not 
create any rights, duties, obligations. or 
defenses, implied or otherwise, in any 
third parties. 

(4) This policy should be used 
whenever applicable in settlement 
negotiations for both administrative and 
ci1(il judicial enforcement actions. It is 
not intended for use in pleading, at 
hearing or at trial. The policy may be 
applied at EPA's discretion to the 
settlement of administrative and judicial 
enforcement actions instituted prior to, 
but not yet resolved, as of the effective 
date of this policy. 

H. Public Accountability 

(1) Within 3 years of the effective date 
of this policy, EPA will complete a 
study of the effectiveness of the policy 
in encouraging: - _ _ _ . . _ 

(a) changes in compliance behavior 
within the regulated community, 
including improved compliance rates; 

(b) prompt disclosure and correction 
of violations. including timely and 
accurate compliance with reporting 
requirements. 

(c) corporate compliance programs 
that are successful in preventing 
violations, improving environmental 
performance, and promoting public 
disclosure; 

(d) consistency among state programs 
that provide incentives for voluntary 
compliance. 
· EPA will make the study available to 

the public. 
(2) EPA will make publicly available 

the terms and conditions of any 
compliance agreement reached under 
this policy, including the nature of the 
violation, the remedy, and the schedule 
for returning to compliance. 

L Effective Date 

This policy is effective January 22. 
1996. 

Deted: December 18. 1995. 
S..-A.Benua. 
Auiltant Administrator for Enforcemttnt and 
Compliance As.ruranci,. 
[FR Doc:. 95-31146 Filed 12-21-95; 8:45 am) 
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(e) High efficiency boiler facilities. 
Each owner or operator of a high effi
ciency boiler used for the disposal of 
liquids between 50 and 500 ppm PCB 
shall collect and maintain for a period 
of 5 years the following information, in 
addition to the information required in 
paragraph (b) of this section: 

(1) For each month PCBs are burned 
in the boiler the carbon monoxide and 
excess oxygen data required in 
§ 761.7l (a)(l)(viii) and § 761.71(b)(l )(viii); 

(2) The quantity of PCBs burned each 
month as required in § 761.7l(a)(l )(vii) 
and§ 761.71(b)(l)(vii); and 

(3) F or each month PCBs (other than 
mineral oil dielectric fluid) are burned, 
chemical analysis data of the waste as 
required in §761.71(b)(2)(vi). 

(f) Retention of special r ecords by stor
age and disposal facilities. In addition to 
the information required to be main
tained under paragraphs (b), (c), (d) and 
(e) of this section, each owner or oper
ator of a PCB storage or disposal facil
ity (in cluding high efficiency boiler op
erations) shall collect and maintain for 
the time period specified in paragraph 
(b) of this section the following data: 

(1) All documents, correspondence, 
and data that h ave been provided to 
the owner or oper ator of the facili ty by 
any State or local government agen cy 
and that pertain to the storage or dis
posal of PCBs and PCB Items at the fa
cility. 

(2) All documents, correspondence, 
and data that have been provided by 
the owner or operator of the facility to 
any State or local government agency 
and that pertain to the storage or dis
posal of PCBs and PCB Items at the fa
cility. 

(3) Any applications a nd related cor
r espondence sent by th e owner or oper
ator of th e facility to any loca l , State, 
or Federal authorities in regard to 
waste water discharge permits, solid 
waste permits, building permits, or 
other permits or authorizations such as 
those required by §§ 761.70(d) a nd 
761.75(c) . 

(g) Reclassification records. If you r e
classify electrical equipment using th e 
procedures in § 761.30(a)(2)(v) or 
§ 761.30(h)(2)(v), you must keep records 
showing that you followed the r equired 
r eclassification procedures. Where 
these procedures require testing, the 

§ 761.185 

records must include copies of pre- and 
post-reclassification PCB concentra
tion measurements from a laboratory 
using quality control and quality as
surance procedures. You must make 
these records available promptly to 
EPA or to any party possessing the 
equipment through sale , loan, lease, or 
for servicing. You m ust retain the 
records for at least 3 years after you 
sell or dispose of the equipment. 

(Sec. 6, Pub. L . 94-469, 90 Stat. 2020 (15 U .S .C. 
2605) 

[44 FR 31542, May 31, 1979. Redesignated at 47 
FR 19527, May 6, 1982, and fur ther r edesig
n ated at 47 FR 37360, Aug. 25, 1982; 49 FR 
28191 , July 10, 1984; 53 FR 12524, Apr. 15, 1988; 
54 FR 52750, Dec. 21 , 1989; 55 FR 26205, June 
27, 1990; 58 FR 34205, J une 23, 1993; 63 FR 

§ 761.185 Certification program and re -

35461, June 29 , 1998; 66 FR 17619, Apr 2, 200r] 

te nt ion of re cords by importers and 
persons generating PCBs in ex-
cluded manufacturing processes. 1 • /l, 11 .\1) I..Y 

(a) In addition to meeting the basic ~ .._µ-R.;. 0 '- "2 
r equirements of §761.l(f) and th e defini- -"'\ \.!{ O..~~✓ 
tion of excluded manufacturing proc-
esses at § 761.3, manufacturers with 
processes inadvertently generating 
PCBs and importers of products con-
taining inadvertently generated PCBs 
must r eport to EPA any excluded man
ufacturing process or 1m rts for whicfi 
the concentration of PCBs in products 
leaving the manufac turing site or im
ported is greater than 2 micrograms 
per gram (2 µg/g, roughly 2 ppm) for 
any r esolvable gas chromatographic 
peak. Such r eports must be filed by Oc
tober 1, 1984 or, if no processes or im
ports require reports at the time, with
in 90 days of having processes or im
ports for which such reports ar e re
quired. 

(b) Manufacturers required to r eport 
by paragraph (a) of this section must 
transmit a letter notifying EPA, of the 

. number, the type, and the location of 
excluded manufacturing processes in 
which PCBs are generated when the 
PCB level in products leaving any man
ufacturing site is greater than 2 µg/g 
for a n y r esolvable gas chroma tographic 
peak . Importers required to report by 
paragraph (a) of this section must 
transmit a letter n otifying EPA of the 
con centration of PCBs in imported 
products when the PCB concentration 

V (6 (.J;.JJ 
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of products being imported is greater 
than 2 µg/g for any resolvable gas 
chromatographic peak. Persons must 
also certify the following: 

(1) Their compliance with all applica
ble requirements of § 761.l(f), including 
any applicable requirements for air and 
water releases and process waste dis
posal. 

(2) Whether determinations of com
pliance are based on actual monitoring 
of PCB levels or on theoretical assess
ments. 

(3) That such determinations of com
pliance are being maintained. 

(4) If the determination of compli
ance is based on a theoretical assess
ment, the letter must also notify EPA 
of the estimated PCB concentration 
levels generated and released. 

(c) Any person who reports pursuant 
to paragraph (a) of this section: 

(1) Must have performed either a the
oretical analysis or actual monitoring 
of PCB concentrations. 

(2) Must maintain for a period of 
three years after ceasing process oper
ations or importation, or for seven 
years, whichever is shorter, records 
containing the following information: 

(i) Theoretical analysis . Manufacturers 
records must include: the reaction or 
reactions believed to be generating 
PCBs; the levels of PCBs generated; 
and the levels of PCBs released. Im
porters records must include: the reac
tion or reactions believed to be gener
ating PCBs and the levels of PCBs gen
erated; the basis for all estimations of 
PCB concentrations; and the name and 
qualifications of the person or persons 
performing the theoretical analysis; or 

(ii) Actual monitoring . (A) The method 
of analysis. 

(B) The results of the analysis, in
cluding data from the Quality Assur
ance Plan. 

(C) Description of the sample matrix . 
(D) The name of the analyst or ana

lysts . 
(E) The date and time of the analysis . 
(F) Numbers for the lo ts from which 

the samples are taken . 
(d) The certification required by 

paragraph (b) of this section must be 
signed by a responsible corporate offi
cer. This certification must be main-

40 CFR Ch. I (7-1--02 Edition) 

tained by each facility or importer for 
a period of three years after ceasing 
process operation or importation, or 
for seven years, whichever is shorter, 
and must be made available to EPA 
upon request. For the purpose of this 
section, a responsible corporate officer 
means: 

(1) A president, secretary, treasurer, 
or vice-president of the corporation in 
charge of a principal business function, 
or any other person who performs simi
lar policy or decision-making functions 
for the corporation. 

(2) The manager of one or more man
ufacturing, production, or operating fa
cilities employing more than 250 per
sons or having gross annual sales or ex
penditures exceeding $25,000,000 (in sec
ond quarter 1980 dollars), if authority 
to sign documents has been assigned or 
delegated to the manager in accord
ance with corporate procedures. 

(e) Any person signing a document 
under paragraph (d) of this section 
shall also make the following certifi
cation: 

I certify under penalty of law that this 
document and a ll attachments were prepared 
under my direction or supervision in accord
ance with a system designed to assure that 
qualified personnel properly gather and 
evaluate information. Based on my inquiry 
of the person or persons directly responsible 
for gathering information, the information 
ls, to the best of my knowledge and belief, 
true, accurate, and complete. I am aware 
that there are significant penalties for fal
sifying information, including the possibility 
of fines and imprisonment for knowing viola
tions. 
Dated: 
Signature: ____________ _ 

(f) This report must be submitted to 
the Document Control Office (7407) , Of
fice of Pollution Prevention and 
Toxics, U.S. Environmental Protection 
Agency, Room G-099, 1200 Pennsylvania 
Ave., NW. , Washington, DC 20460, 
ATTN: PCB Notification. This report 
must be submitted by October 1, 1984 or 
within 90 days of starting up processes 
or commencing importation of PCBs. 

(g) This certification process must be 
repeated whenever process conditions 
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are significantly m odified to make the 
previous cer tification no longer valid . 

(Sec. 6, Pub. L . 94-469, 90 Stat. 2020 (15 U.S.C. 
2605) 

[49 FR 28191, July 10, 1984; 49 FR 33019, Aug. 
20, 1984, as a m ended at 53 FR 12524, Apr . 15, 
1988; 58 FR 34205, June 23, 1993; 59 FR 33697, 
June 30, 1994; 60 FR 34465, July 3, 1995) 

§ 761.187 Reporting importers and by 
persons ge nerating P CB s in ex
cluded manufacturing processes. 

In addi tion to meeting the basic re
quirements of §761.l(f) and the defini
tion of excluded m anufacturing process 
at § 761.3, PCB-gen erating m anufac
turing processes or importers of PCB
containing products sh all be con sider ed 
"excluded m a nufacturing processes" 
only when th e following conditions are 
met: 

(a) Data are reported to the EPA by 
the owner/operator or importer con
cerning the total quantity of PCBs in 
product from excluded m anufacturing 
processes leaving any manufac turing 
site in any calendar year when such 

fc 
() quantity exceeds 0.0025 percent of that 

t) f:y' site 's rated capaci cyfor such manufac-
b turing processes as of October 1, 1984 ; 

l ~ \ . , vir the total quan tity of PCBs imported 
O OJY . in any calendar year when such quan-

\J r-.0 r-rJJ> tity exceeds 0.0025 percent of the aver-
\J\ \' age total quantity of such product con

taining PCBs imported by such im
porter during the years 1978, 1979 , 1980, 
1981 and 1982. 

(b) Data are reported to the EPA by 
the owner/operator concerning the 
tota l quantity of inadvertently gen
erated PCBs released to the air from 
excluded manufacturing processes at 
any manufacturing site in a ny calendar 
year when such quantity exceeds 10 
pounds . 

(c) Data are reported to the EPA by 
the owner/opera tor concerning the 
tota l quantity of inadvertently gen
erated PCBs released to water from ex
cluded m anufacturing processes from 
any manufacturing site in any calendar 
year when such quantity exceeds 10 
pounds. 

(d) These reports must be submit ted 
to the Document Control Office (7407), 
Office of Pollution Prevention and 
Toxics, U.S. Environmental Protection 
Agency , Room G-099 , 1200 Pennsylvania 

§ 761.202 

Ave ., NW., Washington , DC 20460, 
ATTN: PCB No tification. 

(Sec . 6, ·Pub. L . 94-469, 90 Stat. 2020 (15 U .S .C. 
2605) 

[49 FR 28192, July 10, 1984, as amended at 53 
FR 12524, Apr. 15, 1988; 58 FR 34205, June 23 , 
1993; 59 FR 33697, June 30, 1994; 60 FR 34465, 
July 3, 1995) 

§ 761.193 Mainte nance of monitoring 
records by persons who import, 
manufacture, process, dis tribute in 
commerce, or u se ch e micals con
taining inadvertently ge nerated 
PCBs. 

(a) Persons who import, manufac
ture, process, distribute in commerce, 
or use chemicals containing PCBs 
present as a result of inadvertent gen
eration or recycling who perform any 
actual moni toring of PCB concentra
tions must m aintain records of an y 
such monitoring for a period of three 
years a fter a process ceases operation 
or importing ceases, or for seven years, 
whichever is shorter. 

(b) Monitoring records mainta ined 
pursuant to paragraph (a) of this sec
tion must contain: 

(1) The m e thod of a nal ysis. 
(2) The results of the analysis, in

cluding data from the Qua lity Assur-
ance Pla n . · 

(3) Description of the sample matrix. 
(4) The name of the analyst or ana

lysts. 
(5) The date and time of the analysis. 
(6) Numbers for the lots from which 

the samples are taken: 

(Sec. 6, Pub. L . 94-469, 90 Stat. 2020 (15 U .S.C. 
2605) 

[49 FR 28193, July 10, 1984, as amended at 58 
FR 34205, June 23, 1993) 

Subpart K-PCB Waste Disposal 
Records and Reports 

SOURCE: 54 FR 52752, Dec. 21 , 1989, unl ess 
otherwise n o t ed . 

§ 761.202 EPA identification numbers. 

(a) General. Any generator , commer
cial storer, transporter, or disposer of 
PCB waste who is r equir ed to have an 
EPA identification number under this 
subpart must notify EPA of his/her 
PCB waste ha ndling activities, using 
the notifi cation procedures and form 
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